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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
INDICTMENT 
-against- ee 
76 CRIM 0362 
LEROY HAYES, 


Defendant. 


COUNT ONE 

The Grand Jury charges: 

On or about the lst day of April, 1976, in the 
Southern District of New york, LEROY HAYES, the defendant, 
unlawfully, wilfully and knowingly, by force, violence and 
intimidation, did take and attempt to take, from the person 
and presence of another, money in the approximate amount of 
$1,470 which belonged to, and was in the care, custody, 
control, management, and possession of, Chase Manhattan Bank, 
110 West 52nd Street, New York, New York, a bank the deposits 
of which were then insured by the Federal Deposit Insurance 
Corporation. 

(Title 18, United States Code, Section 2113(a).) 


COUNT TWO 


The Grand Jury furthe:> charges: 


On or about the lst day of April, 1976, in the 


Southern District of New York, LEROY HAYES, the defendant, 


] a. 


unlawfully, wilfully and knowingly did assault and put in 
jeopardy the lives of various persons by the use of a 
dangerous weapon, to wit, a firearm, whilg committing the 
offense described in Count One of this Indictment. 

(Title 18, United States Code, Section i2123 (da). 

COUNT THREE 

The Grand Jury further charges: 

On or about the 25th day of March, 1976, in the 
Southern District of New York, LEROY HAYES, the defendant, 
unlawfully, wilfully and knowingly, by force, violence and 
intimidation, did take and attempt to take, from the person 
and presence of another, money in the approximate amount of 
$12,250, which belonged to, and was in the care, custody, 
control, management, and possession of Manufacturers Hanover 
Trust Co., 401 Madison Avenue, New York, New York, a bank 
the deposits of which were then insured by the Federal Deposit 
Insurance Corporation. 

(Title 18, United States Code, Section 2113(a).) 

COUNT FOUR 

The Grand Jury further charges: 

Cn or about the 25th day of March, 1976, in the 
Southern District of New York, LEROY HAYES, the defendant, 


unlawfully, wilfully and knowingly did assault and put in 


jeopardy the lives of various persons by the use of a dangerous 


weapon, to wit, a firearm, while committing the offense described 


Three of this Indictment. 

(Title 18, United States Code, Section 22 13a). 
COUNT FIVE 

The Grard Jury further charges: 

On or about the 2nd day of April, 1976, in the 


Southern District of New York, LEROY HAYES, the defendant, 


unlawfully, wilfully and knowingly did forcibly assault, resist, 


oppose, impede, intimidate and interfere with agents of the 
Federal Bureau of Investigation who were then engaged in and on 
account of the performance of their official duties, in that 

he forcibly resisted arrest and assaulted the arresting officers. 


(Title 18, United States Code, Section 111 and 1374,) 
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merged for for.sentence into counts 2 & 4 - Dftx sentenced on 
Count 2 to Fifteen (15) years, Count 4 fifteen(15) Years, to 

. Fun concesutively with each other. Ct, 5 Three(3) Years to ruj 
consecutively with sentence imposed on Counts 2 & 4. These [ 
sentences shall be indépendant of any sentences now being :1:.7:n8 
served by this dft. or any future sentence that may be imposed, ",- 
Dft, advised of his right to appeal, Dft. Remanded.Cooper J, 


| Filed Déts, Notice of Appeal from judgment dtd. 7-14-76. (M/N) 
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Filed Judgment & Commitment ( Atty Frederick Cohn Present) 
|The Dft. is hereby committed to the custody of the Atty. Gen 
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purposes of sentencing into counte 2 & 4. Dft. {is sentenced 
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Defendant Hayes also MOVES for an order precluding 
the Government from using his prior convictions to impeach 
his credibility, ard an ord2r suppressing certain physical. 
evidence s¢ized from defendant at the time of his arrest. 


We have decided, for the reasons T'm about to 


announce, to deny those motions in their entirety. 


- Defendant Hayes has two prior convictions of 
which ihis Court is ae, the first for bank robbery 
third degre2 in 196] -n New York, and the other for 
possession of cocaine in 1976 in the Southern District 
Of Florida. 

es arguzgs that the Court in its discretion 
should forbid the Government [rom pcons-exaninind the 
defendant about the prior ~onviction for cocaing possession 
since the probative value is outweighed by its prejudicial 
(0 O&H 


SOUTHERN DISTRICT COURT REPCRTERS, U.S. COURTHOUSE. 
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tffect. 

‘Defendant maintains () at this is eats 
true were hareoties convictions are Guuaivea: Ses United 
States aga’nst Palumbo, pP~a-1-u-m-b-o, 46] Ped. 2d, 210, 
Second See 196: United States against Puco, P-u-c-o, 
453 Fed. 2nd, 539, Second Circuit, 1971. 

Federal Rules of Evidence, 609(a). Defendant 
claims that his narcetics cenviction ccecurring es it has 
only a few ee will “east a pall of general 
bad charactsr upon ents defendant." Tha. cos.s rom Mr. 
Cohn's mzmorandum at pagé 2. 


While d2fendant is correct that Federal Rules 
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of Evidence 609 requires the Court to determins whether 
the probative value of defensuit's narcotics conviction 
as impeaching evidence outweighs its potential for prejudice 


deferdant's reliance on United Stats again Palumbe and 


the Puco case to aid us in that dztzermination is inappro- 


priate. in Palumbo and Puco ths prior convictions in 
“question were remote in tims. In Palumbo, defendant had 
been convicted in 1929, 1937, 1945, 1946 and 1956. She 
Palumbo se pege 272. 


In Putco, thé defendant's prior narcotics convic- 


tion was 21 years old and the court believed its "probative 


force ... iS greatly diminishsd by age.” .That is at page : 
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OUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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a al In the present case, the cocaine convictictn, 

4 whi defendant seeks to preclude the Sovernment from 

5 ' introducing, aia eke this very year, 1976, thus avoiding 
6 the principal concern of remoteness expr2ssed in Palumbc 


and Puco. 


8 Furthermore, we bslizeve that the fact that 


9 defendant has been ecnvicted of a4 crime sco recently, béars 


10 | directly on his present credibility. Moreover, since the 


ll conviction here sought to bs used by the Government is « 


12 crime different in nature than that charged in thé indict- 


13 ment, the concern cf the Puco court of the inevitabls 


hich would arise from prior conviction for ths 
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15 same crinm@is not present here 
16 For instance, in Puco, the court citing Gordon, 
@ « || G-o-r-d-o-ni' against United States, 393 Fed. 2nd, 936, at 
eaid, 


1 || Opade 240, District of Columbia Circuit, 1963, 


19 "Strong reasons ariSé for excluding those convictions 


n which are for the same crime because of ths inevitable 
21 pressure on lay jurors to believe that if he did it before 
2? -hea prcbably did so this time. As a general rul, those z 


convictions should be admitted sparingly." 
That is at page 542. 


Since we believe that an instruction: as {to the 
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Your Honor, before I proceed, I would ask that 


I “approach the bench with respect to ons legal issus. 


THE COURT: Surely. 
(At the side bar.) 


MR. NESLAND: I apolegize, your Wonor. I failed 
to ask your Honor's ruling with respect to the Swiss Bank, 


becaus: I would like to “- 
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SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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ysilm 103 
TIE COURT: Wo. I am glad you @r= reminding me. 
You say nothing about the Swiss Bank until the evidence 
is in up to that point. Then I will eon argument on it 
and then inake any ruling. 
HR. NESLAND: That will be the first witncss; 
it will be the employt&es of that bank. 


THE COURT: No. Youtll have te reverse Your 


prcof. It would be the better part of wisdom, Sa 


would show zvarybody that ths judge is trying to exhaust 
all the evidences befors he taker anything in connection 
with tha Swiss Bank. : 

I want to b2 i: a position wher I can say there 
was encugh evidencs on jdeniificaticn, and I refuse to 


allow the Swiss Bank material in; or there was insufficient 


evidence on the suestion of identification and therefore the 
application by the Government with reqard to the BWiss 


Bank is permitted. 
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MR. NESLAND: Your Honor, I have only one witness,| — 


Margaret Alston, from Chase Manhattan Bank, with respect 
to that bank robbery, and then the matter of the Swiss 
Bank robbery will be in issue. 

THE COURT: I'd like to take that up now. 

MR. eecuates If you would. : 


I have asked the witnesses to return, and of 
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course, if necessary, I san tell them not to, over the 
telephone, because I have their home telephone numbers 
-~ dependina ‘1pon veut Honor's ruling. 
“ | THE COURT: I was reflecting on the evidence as 
it has been adduced today, and the issue of identity, 
which is the sole criterion, as I read the law, which 
should govern the admissibility or inadmissibility of 
evidence relating to the Swiss Bank episode, has come 
into sharp focus. 

Mr. Cohn succeeded on decek-eieinaktek in bringin 
from different witnesses a lapse of memory. Some of 
them described the glasses worn by the defendant, had a 
different version from others. You recall that ie. Mehbeos 


said that the band-aid was between the eyeglasses and the 


hairline, at the temple, whereas another witness said 


that the band-aid was on the nose. 
Mr. Cohn also hammered away and got witnesses 
to vary in their testimony on certain important particulars, 


I think, and that's his duty, and that was his function. 


4 
The identity then leaves room for debate. There 


4s a variance, or there are variances. While we don't 
expect the average citizen, not trained necessarily in 
perception, to be able to give an exact image of a person 
involved, especially under these trying circumstances-~fear, 


i173. 


SOUTHERN DISTRICT ‘COURT REPORTERS, U.S. COURTHOUSE 


Sy ( 


bslm 235 
apprehension, a gun -- nevertheless, the record, I think, 


is not exactly saturated, but there are plenty of short- 


comings when it comes to a totality of what you might 


call a "certitude" with respect to identification. 

Since I feel that way, after looking at the 
evidence, as I see it--and I am ready to hold my final 
determination until I hear from counsel -- as I see it, 
that is what I must look to in order to determine whether 
we take testimony from the Swiss Bank and the behavior 
of this defendant in that bank. 

Let me tell you what I gather from your memoranda, 
pro and con is the issue with regard to the Swiss Bank. 

The Government says very, very plainly in its memorandum, 
"We would have" -- that's the essence of what the Seite 
ment is saying -- "We would have accused she defendant 
with additional charges relating to his behavior in the 
Swiss Bank. We have done so already with regard to the 
Chase Bank and with regard to the Manufacturers Trust 
ciate: The only reason we didn't, or the Grand Jury 
dids't indict with regard to -- or the only reason we didn't 
present any evidence to the Grand Jury on the Swiss Bank 
situation was that the Swiss Bank was not covered by the : 
‘Pederal Deposit Insurance Corporation, which is a Fadocai 


act; -the deposits were not so covered with regard to the~ 


Sw; : 
Wiss deposits." 
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The Government says, further, that it should be 
allowed, nevertheless, to inyvire as to what this Jefendant 
did at the Sw.ss Bank The Government anos that 
evidence of the Swiss Bank robbery in March of 1976, 
bearing a close date to ahs two dates with which we are 
concerned already, is admissible to establish the identity 
of the defenda‘.t as the pe -ator of the crimes charged, 
since the proof will show a similar modus operandi for the 
robbery of the Swiss Bank, 

The Government alleges it did not indict this 


defendant, I repeat, for the Swiss Ban). robbery “solely 


because the Swiss Bank is not insured by the Federal. 


Deposit: .: Insurance Corporation." 

That is to be found in the Government's memorandum 
page 1. And therefore, it is not indictable, or the 
defendant is not indictable -- I'm sorry, therefore, not 
indictable as a federal crime. 

'The Government asserts that the identity of the 
robber is directly at issue since defense counsel has 
given notice to the Government that Defendant Hayes will 

seek to establish an alibi defense for the two robberies 
charged. 

The Government says it expects to prove at trial 
that on March 25, ‘76, the defendant successfully carricd 
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out an armed robbery of the Manufacturers Hanover Trust Co, 
and that on April 1, same year, the defendant successfully 
perpetrated an armed robbery of the chase Bank at 110 
West 52nd Street. Both robberies involved Midtown commercia 
banks; both occurred in the morning, within a week of each 
other; in each robbery the defendant was dressed in a 
suit and tie and wearing glasses -~ some said tinted, 
but not the regular glass for reading as distinguished 
from a colorea glass; and that the é2fendant wore a knit 
cap. Some said that the defendant carried a back brief 
case in each bank to stash the money and that at che 
Manufacturers Hanover Trust the defendant displayed a 
distinctive silver-colored hand gun. | 

The Swiss Bank, located at 608 5th Avenue in 
midtown Manhattan, is also a commercial bank, which was 
robbed ou :- ch 24, 1976 at 10:30 a.m., the day both 
Manufacturers Hanover a ce robbed and ‘ week b. fore 
the Chase Bank was robbed. 

The ‘Government says that it will prove that the 
defendant, the robber, the game robber, the robber at the 
Swiss Bank was dressed in a suit and tie, wore a ee 


cap, tinted glasses, carried a black brief case. He also 


wore an overcoat idéntical to that worn by the robber at 


the Manufacturers Hanover Trust. In addition, the robber 
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of the Swiss Bank used a silver-colored gun, demanded 
"large" bills, and on exiting, hurled the lane ropes, 
as the testimony reveals epi meets did at the 
Manufacturers Hanover Bank. | 

: 

Further, the Swiss Bank robber, says the Govern- 
ment, also wore a tape across his nose and that the tape 
across the nose was the way the ofticc*s beheld this. 
defendant on the day that he was arrested. 

Furthermore, and most er renen a te he 
charged that the photographs taken from the Het ete 
cameras at the Swiss Bank depict the same o_o" photo- 
graphed at the Chase Manhattan Bank and the Manufacturers 
Hanover Trust. | : 

That is what I get from the éavenrigsnds's con- 
tention in support of its seduce that the evidence 
relating to the Swiss havik skould be admitted. 

‘Y put it to the Aa tebant United States At sorney, 
wate I in my own haitine fashion, in my own ‘ineeketans, 


have I pretty much summed up what it is that the Government 


contends? 


MR. NESLAND: Yes, your Honor. I would add 


a few things which I don't think were clear from what was 


bd 


previous ty presented to your Honor and which your Honor 


is relying cn. 
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The knit cap, which was worn at the Swiss Bank, 
is very similar to the knit cap which was seized from 
the defendant at the time of his cuwiedaee) saual it seems -- 

THE COURT: And aitenlenia in evidence. e 

MR. NESLAND: Already in evidence at the hearing 
and mae be in osetia ial the trial. | 

' THE COURT: You are right. 

MR. NESLAND: I think the important focus in 
the Swiss Bank identification is not only that these -- 
the Swiss cakes eeracus ty the same as the three 
robbers, but the modus operandi in particular at the 
Swiss Bank is almost identical to the defendant's conduct 
on the day he was arrested, and therefore -- | 

THE COURT: To wit? Repeat it again. 

2 MR. NESLAND: He had the tape across his nose 


at the Swiss Bank. He had the tape on his nose when he: 


was first seen by the agents casing the Irving Trust 


Co. He had the black brief case and the silver gun. 


“ALL the witnesses have testified about the 
silver ent Bae as } 
THE COURT: Silvexr-colored gun. penentee you 
are saying that the gun js made of silver. 
MR. NESLAND: I get it mixed up with the Lone 
Ranger, I guess. The only photogruph, your Honor, is in 
22 a. 
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the Swiss photograph where you can — silver-colored 
gun in the shtieisinine caus You also have the overcoat at 
Manufacturers Hanover Trust whi h, from the opening, was 
the defendant's main alibi for the Manufacturers Hanover 
Trust Co. robbery, and in the Swiss Bank he's wearing an 
identical overcoat. 

In er your Honor has seen all the photo- 
graphs from every one of the banks as cf now, ana your 
Honor can certainly attest to the fact that the mange Bank 
eiokouante are far superior to the photographs taken at 
the other banks, firee of all, I think because of the 
distance and perspective at which they were taken; and 
second of all, because of what iersieeeaiel to ~_ ena difference 
in the age or quality of the ftim which was used to 
photograph at those two banks. 

THE court: I have not seen any photographs 
other chan those that were ested in sind aune: 

MR. NESLAND: - Those were ae peved in evidence 
at the hearing. They cea jade haces as Hearing PxhibveE 1 
through Agent Mawn who looked at them and said,"Yes, that 
was the defendant." 

THE COURT: Of course. That was at hie) heating 


and) not at the trial, 


MR. NESLAND: When you put together what is 
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apparently and obviously four robberies, one only becoming 


an attempt because of the intervention of the FBI agents, 


you have four robberies split a week; but two, back to back. 


That is a very unique characteristic isi -enybndy?s picture; 
that on March 24th and 25th two bank robberies are. committed 
by the same man. One ccniaie wetuas back to back, “a aefendan 
again attempts to rok the -- successfully robs Chase | 
Manhattan Bank and, if it nee not for ius cilia ctuiicrks SU 
of the ee. mee have HiK the Tiving trust Co. > 2 think 
that is a particularly unique eee errs along with 
the silver-colored gun, wid cetera, that I have already 
alluded to. So that beyond saying "similar modus operandi," 
you have here, I think, unique iirceauteeberien in these 
robberies which certainly identify this defendant, who 
was ibiale cir s — Irving _— Co., as the same peicnon 
who robbed each of the three banks. 

THE COURT: Mr. Cohn, before you respond, I 
would like to have the record reveal that when I ouue your 
wemorandum on this saa along with the Government's, and 
when I came to the conclusion that a faulty eRereres 
might warrant the taking of the Swiss Bank episode, it: 
then occurred to me that if the photographs at the Chase or 
Manufacturers Hanover were very clear of this defendant, 
that I would not take the Swiss episode for the simple 
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reason that the photographs from either the Chaseor the 


- Manufacturers Hanover would be sufficient identification, 


and I am not here to add on to identification. So I had 
my AR SA eR RO MR witch pence Atbnusen to 
inquire whether the photographs at either the Chase or 
Hanover were clear, so I could make up my own mind ne to 
‘deal with this challenge, and I was told, as the evidence 
seems to support, that Mr. Nesland regarded the photographs 
at Chase or Hanover as not of the-clarity that depicts the : 
photograph -- that reflects the photograph from the Swiss 
Bank, 

Am I right? re 
MR. NESLAND: That is correct, your arene 
THE COURT: tiie Please proceed. 


MR. COHN: Your Honor, I will--although I will 


not concede that some of the Photographs of the first two 


robberies,. the two charged robberies, are not clear; some 


aré and some are ,not -- I will concede that the Swiss Bank 
photos are preci wal that is not the crux of my argument 
here. The crux of my argument, your Honor, is that there 
is no -~ we are trying an untried charge by admitting the 
Swiss Bank, because the same identity questions will enter 
into that aspect as ce wind here, and what we will have 

is a collateral trial on a thira uncharged bank robbery 

Sow 
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because the game questions and the same sappeisiatee) 
givetione wiki Come in and indeed the same collateral 
questions on the photographic spread. There is somebody 
from the Swiss Bank robbery who, in fact, pulled ie 
sai person out of the line-up, out of the photo spread, 
took a totally different person, and it was given to ihe 


as Bracy material by the Government, and if the Swiss 


Bank robbery comes in, I'm going to have to use it, and 


what we are going to have is raising the same collateral_ _| _.' 


questions again and again and again in a way which must 
be siabisiiatige: 

I understand that it's always better to show 
three bank robberies than two bank robberies as far as the 
Government is concerned, and I understand why. 

Your Honor has been a trial lawyer and a jurist 


for a long time and I'm sure your Honor must understand 


why, too. That is why you hadn't made up your mind initially 


because you understand that it can be so cumulative that 
the jury says, "This gty must be doing it."| 

Here we have the same situation that was in a 
sense -- that was raised in Drew against the United 
’ States,. 331 Fed. a“ 85. It ie a:D.c. Circuit case, and 
I know that the D.C. eileen cases are mre by failure 
to follo’ them in this Circuit more often than by the 
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following of them; but none the less, that is the closest 
case that 1 coulda find where it was laid out on the record 
as to the fact that the paeuent who was charged in the © 
collateral crime uncharged, the person who was viewed in 
that collateral crime was, in fact, not identified either. 
if there was a concession as to the identity of 
the person in that third bank wisn, being my client, 
that would be another story, but I think here just the 
similarity in modus operandi indeed is not enough.. . 
Let's look at some of the dissimilarities 
that we will find Pech that occurrence to the other 
two occurrences and, in fact, to the occurrences on the 
street as the proof will come in. In fact, I do ae 
believe that there has been any testimony as to the first 
two bank vobberies that there was a band-aid or tape over 
the nose of the robber, and I stadt believe that che. 
pictures show that. The pictures may be fuzzy on that, 


put that is my recollection of the evidence so far. There 


was some testimony as to a band-aid over the eye, but 


there was no testimony as to a bandage over the nose. 
There is no testimony that a robbery note was used. 

Now, there will not be any testimony as to that 
in the ee Bank subaints hat when the FBI agents arrested 
this man, they claim he was chewing on a piece of paper 
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which they thought would be a robbery note saying, you 
know, "Give me the money," instead ad him saying it aloud; 
So all these discrepancies seem to site’ ye, 

We try a case in toto elincet: dim ct 2 Sa. ae 
if it were a charged rem I don't believe that the 
interest of justice is served under those circumstances 
and I ask your Honor *o exercise your discretion in not 
permitting it. 

THE COURT: Does the Government wish to. say ~=:.-— 


anything by way of response? 


MR. NESLAND: By listening to the dissimilarities 


and the very few he can find, it seemed to confirm in my 
mind, and I would hope in your mind, that in fact ee 
similarities are so obvious, so clear, aoe so many, that 
this is simply part and parcel of the defendant's scheme to 
enrich himself with the benefit of the help of a gun 
and at all of these banks. | | 

THE COURT: Did you say "the dissimilarities"? 

MR. WEODANDs: | The! Gicetndtectedes «- 

THE COURT: You rushed the words. 

MR. NESLAND: He brought out so few dissimilaritie 


between the three robberies that it confirmed in my mind, 


and I suggest it should confirm in your mind, that the 


Similarities between them are so obvious and.so many that 


LP a. 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


© 4 C21) A Fi by : aye 


D 
va 


bslm 246 
he had a very difficult time showing t. at any one of them 
could be different or could have been done differently by 
anybody else, and in fact, they were atk ee by this : 
defendant, and they are admissible. | 

I suggest that in terms of identification, they 
are extvenniy important because you have at the time of 
the arrest the piece of tape on the nose which goes back 
to the Swiss Bank robbery which was not used in the others. 

Anh ext than that the similarities between 
all the robbers -- between all vm pictures of the robber 
are the same. You have the same brief case, the same type 


of M.O. Obviously he uses a different knit cap, but he 


does use the same knit cap at the Swiss Bank as at the 


attempt on the Irving Trust Co. when he was arrested, and 


when you focus on identification of this defendant as those 
robbers, you have the agents who arrest him. They are 
going to concede that this Bntendtent was arrested by these 
agents. He's going to have en tunneas that. So that you 
begin with a concession of identification with respect n 
the defendant arrested and then when you go back and trace 
all of the similarities and unique sca eae tua in ak 
were seen on the day he attempted to rob Irving Trust, you. 
find without any question of a doubt that it was him who 
sobhed the other three banks, and that's what I mean when 
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I point out the identification issue which is raised in 
this case uniquely with the alibi defense. 
He's opened with sia al pit niate he's going 
to present that defense, He's named his witnesses to the 
jury in his opening, and he told them that the bottom 
line of that defense is whether or not that alibi defense 


is going to create a doubt in their minds that it could 


have been this defendant. I submit when that is the 


issue, that this evidence is properly admissible and 


should be admitted by your Honor. 

THE COURT: Mr. Cohn, is holies anything further 
you want to say? 

MR. COHN: Your Honor, similarities or dies 
Similarities are really irrelevant at the moment. Only -- 
it's a question of whether this man.did all three of them, 

“We have an unknown. I have been through that in the third 
uncharged bank robbery, and I don't think that it's vorkn 
rehashing. Thank you for the Opportunity. 

THE COURT: It is Overwhelmingly clear that in 
disposing of an offer of proof such as we have here, without 
regarding it as fraught with peril--that is, to rush in as 

fools do where angels fear to tread--it would be a mockery 

of justice if a judge were allowed to admit into evidence 

vital testimony which is tantamount to proving an additional 
304 
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crime not alleged in the indictment. So please abandon 
the notion that this judge or any judge worthy of the 


~ 


title would engage in a determination of this kind of 


matter without enormous perturbation. I can testify that 


has already besieged me; it's been a source of worry and 
deep concern, and yet I have to make the decision. I can't 
avoid it, it's here. I've got to face up to it. 

IT am not asked to receive this evidence concerning 
the Swiss Bank for the purpose of proving criminal behavior 
or criminal character. I wouldn't allow it in if that 
were the purpose, to prove criminal character. But the 
rule in this Circuit is that evidence of the commission 
of orininad of fenses by a defendant not charged against 
him -- 1 repeat, not charged against him, is admissible 
except when offered solely to prove criminal character. 

United States against Keilly, K-e-i-1l-l-y, 

445 Fed. 2nd, 1285, at 1288, Second Circuit, certiorari 

denied 406 US 962 in 1971. 

It seems to us that ths evidence here is clearly 

. admissible to see ttn identity of the defendant as the 

robber of the Manufacturers Hanc ver Trust Co. and the 

Chase Manhattan Bank. The Swiss Bank robber had tape 

across his nose,as the defendant, as arrested. The 

Swiss Bank robber as well as the one at the Manufacturers 
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Trust Co, displayed a silver-colored hand gun similar to 
that seized from the defendant upon his arrest. The 
photographs taken by surveillance wanacas at the Swiss 
Bank provided a clear picture of the defendant as the 
robber. 

The facts surrounding two or more crimes show 
that the same person committed them. Due to the concurrence 
of unusual and distinctive facts relating to hi manner 
in which each crime was committed, the evidence of one is 
admissible to the trial of the other to prove identity; 

I repeat: to prove identity.’ 

United States against Johnson, 182 Fed. 2nd, 280, 
Second Circuit, 1967. 

United States against Mahar, M-a-h-a-r, 519 Fed. 
2nd, 1272, Third Circuit,. 1975. : me 

United States against Campanelli, 516 Fed. 2nd, 
288 Second Circuit, 1975. Campanelli is directly on 
point with the situation presented here. In that case 
the evidence stronglysuggested that persons who had 
committed thefts at two banks had earlier committed a 
theft of an American Legion Hall because all three places 


were broken into by persons unfamiliar with the premises 


who accomplished entry by prying the door open with an 


instrument that left :imilar paint marks. 
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Our Circuit held that evidence of the Legion 
Hall theft was properly admitted "since it tended to 
show that Mrenan committed the American Legion theft 
also broke into two banks. Evidence tending to show that 
the defendants committed the theft at the American Legion 
was probative of who had committed the two bank thefts 
charged." That is at pages 292, 292 of that opinion. 


Accordingly, since this evidence offered of the 


Swiss Bank robbery is highly probative of the issue of 


identity, and since it is not being introduced solely to 
cine sik: euskdn mites d criminal disposition, which I shall 
emphzsize to the jury -- in fact elaborate on it and«make _ 
it crystal clear that they would be violating their oath 

if they were to conclude that because a robbery was 
committed at one Place, that therefo:° it follows that it 
must have been the same one who committed another robbery. 
That is probative. 

The law not only denounces it, it says it would 
be an injustice if that kind of thinking is allowed to be 
engaged in. So we shall make it as crystal clear as humaniy 
possible for us in our nin Strength and our own limitations. 
We see that we are compelled to and we are ponnbicnt sen to 
and we do grant the tdi sidike application to admit stich 
proof concerning the Swiss Bank episode, 
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That's the ruling of the Court 


and you will 


Proceed accordingly. 


Alston 


aeons excused.) 

MR. cesiies May we come UP, your Honor, before 
the next witness? 

THE COURT: Certainly. 

(at the side bar.) 

MR. COHN: Your — I think that now we come 
to hs Swiss Bank robbery witnesses, and I am oanttuouiiy an 
requesting the Court not to give a Limiting charge, the 
usual limiting charge as to this, veer I think under 
the facts of this case the usual limiting charge, and the 
approved limiting charge will tend to confuse isis te 
and I specifically waive it. 

THE COURT: Let's go into the robing room and 


discuss this. 


(In the roting room. ) 


MR. COHN: Your Honor, as I iaaieueed - che 
side bar, I realize that I am entitled to a limiting 
charge and I Hho now would be the appropriate time to 
give it, as that evidence was coming in if I were going 
to get it. However, I tnink under the circumstances, our 
detenee will be as follows: 

T think on summation--and it is no secret to the 
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prosecutor. <* eh: the same person did all three. 

There is no point -- if our alibi defenses as to 
the \first seus the first robbery on evel 25th -- that 
would really be the gecond robbery, but the first charged 
robbery ~~ holds water, then, if it’s the same person 
as to ali three, he walks as to all three. That's our 
defense. 

Under those circumstances, and given that, I 
ae matter how you do it, the limiting charge here 
tends to jererer the damaging nature of the uncharged 
crime, and emphasizes it to the jury and says, "You have 
to ignore it," which I am not sure they could do in any 
event. 1 would preter under the facts of this ree 


case, the Court not give it. I am waiving that as a4 formal 


waiver at this point. 


THE COURT: What would the Government like to 


MR. NESLAND: . My only asia with that is that 
they may wonder why that evidence comes in when there is 
no charge in the inaietment. t did. not eens it. as part 
of my opening statement that it would be used for identifi- 
cation purposes for them, and, therefore, it seems be me 
that they may have a problem of wondering just "what can 
t @o with that?" tt is not like fi‘tght, where you can argue 
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flight, which is a common-sense term £0r, 7 tha. anybody 
runs from a crime if they sexy the ones that committed it, 
and obviously a jury undex ehat evidence comes in for any 
purpose they want. But when you put ina aifferent bank 
robbery, they will’ sit Beck and perhaps ponder, "Well, they 
didn't talk about this in the beginning. It isn't charged 
in the sehaectobaaey What are we es with this?" 

My problem really is to show you yor) + think 
you have to instruct them that: this evidence is 
properly, admissible and properly considered by them, and 
if it's necessary, you want to state the Government's 
contention with respect to | the defendant's conten- 
tion that it was all three, I have no problem with that. 
It seems to me that they have to have some guidance as to 
what they can do with one entire bank robbery which comes 
in in a case Like this and is not charged. 

THE COURT: Tt occurs to me that a waiver by the 
defendant does not cure che restriction that is upon the 
judge with regard to the ueanniees of the evidence. 
The law says distinctly, "Judge, if you let that in, you 
must make it clear that it is let in for a specific purposer 
and not for isis other peeeose:” We owe that for the full 


protection of the defendant. 


I said yesterday to both of you that 1© would 
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become my duty to go so far as to say to the jury that if 
they looked upon that evidence Ese any other point of 

view than the point of view that prompts its admissibility 
into evidence, they would be befouling their own oath. 
That's how keenly I saw it then, and even more So now, 

and I.don't think that the judge is Pie of that Limitation, 
and bringing that limitation to the jury by reason of a 
waiver by a defendant. It's almost @ Sacred right that 

I won't let any defendant put aside: 

The defendant ibe -o this’ evidence, as he 
has a perfect right to, and should Stand adamant in his 
objection, but if it's to be receivear the Geeks Fer 
“limited, limited, limited, limited purpese” ~~ if you 


would be patient enough, I'd Wkeite send toe eo Peres 


on the desk -- on the bench, which I wanted to add on tt 


today's site meaicne complete the statement I made yesterday 
as to why I was receiving, allowing this evidence in. It 
is apropos of eee we are discussing now, because the 
language in that particular case sisi niate the limited 
purpose of that evidence, as does, for that matter, \every 
case we have found; the emphasis is on serctagbaeetich 

MR. NESLAND: It's admissibility is limited to 
enabling them ee it aS an aid to determine the identity 


-of the defendant -- 
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THE COURT: And that's all. 

I am going to say to them, if a judge has to 
feel that where evidence admitted might vant in the 
jury attaching to it a forbidden interpretation, then justic 
can't be done. It means that evidence that we feel should 
be admitted, cant be nambteed because sii, eae is likely 
to put upon it a construction that they must not put upon 
it. 

MR. COHN: Just so the record is absolutely clear, 


I, of. course, maintain my objection to this evidence coming 


in at alle Given, that it's coming in and that's your 


LYuULING,, I'm trying to make the best of i+) fox, my client 
from his esestiiets of view, and if your Honor feels constrained 
to give the charge despite my waiver, which I still proffer, 
then I beg your Honor to be quite careful when you talk 
about "It is not evidence of bad character," because, 
again, that highlights the thing that is to be forbidden 

in a sense, and then the jury sayS, "Oh, but it could be 
used as’ evidence of bad: character," and so I would implore 
your Honor to say that this is merely an aid to identifica- 
tion; eat there is no concession that this is the : 
defendant by anyone; that is a question which you will 

have to find -~- 


MR. NESLAND: Based upon the evidence adduced 
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here and the evidence adduced -~ 


MR. COHN: The same way you find the two 


charges, and I would ask you to omit any caution about 


showing bad character, hooauce there is no firm evidence 
that it is my client. | 

THE COURT: I have no objection to recognizing 
that particular point, have you? | 

MR. NESLAND: I think, an Honor, ‘hat is 
probably commensurate with the general attitude of asking 
defense counsel whether they do or do not ans the 
instruction on the defendant's failure to testify. Some 1ik 
it; some don't. Some like the jury to be absolutely told 
not to; some feel that they are better off if there is 
ponies saat ain’ it. I think it is the same thing here. 

THE COURT: How do you understand the appellate 
court has taken the waiver of that all-important instruc 
tion? 

MR. NESLAND: . That's up to the defendant. 

MR. COHN: The Court of Appeals has relatively 
recently said that the judge may give that even if not 
requested. However -- 


MR. NESLAND: There is no question that it's 


proper for a judge to do what defense counsel wants. to do. 


mR, COHN: By the way -- 


SO a 
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MR. NESLAND: The question is when he does what 
the defense counsel does not want him to do. 

MR. COHN: I did not put that a request to 
charge, but I will request that charg2, if in the end the 
defendant does not testify, and I quite honestly think 
he won't. 

THE COURT: Please put it in writing. 

MR. COHN: It's a standard charge and 
¥Our,) HOnoOt y= cs Lae 


THE COURT: Please, be good enough to 


record, you know, a piece of paper that you submit -- 


MR. COHN: I assume you'll be charging tomorrow, 


in any event. 

THE COURT: Tomorrow morning. 

I'd like to get this on the road. At any rate, 
let's go a little further. . 

What is wrong, since I am over the repeated 
objection, which will be considered as forcefully. 
diamiihnd, eat wheel any limitation at: (all -- counsel 
' gs ands on it throughout the entire trial ineta. make no 
mistake about it. The Court recognizes your violent ob- 
jections to it,, so we don't have to keep repeating it 
every single time. 

I see.no reason why, having decided to let it 
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in, and putting on it the limited purpos» that permits 

it to'go in under the law, I see no reason why, if counsel 
doesn't wiaiin me to mention that sii etncity, Hee not being 
ndmtacod with respect to the character of the defendant, 
the Government has no objection to omitting 1, and I will 
omit it. But I certainly think that I would have to say 
to them that, "You are not chow any circumstances to 
construe this evidence as even indicating that, because he 
did one, he must have done others. That must not be in 
your Picaatet at on You must not look at it that way at 
all, otherwise you are committing a grievous error." 

MR. NESLAND: Your Honor, I think in articulating 
that you are going to = a problem, as I see it, — 
one of the reasons it's in is for them to consider the 
— three banks to determine ,the identity of this 
‘individual, and they may setae that the individual in all 
three banks is the same person and they sabes that the 


indivia@ual who was arrested is the person who was in those 


banks. But the problem is that they are using it for aid 


in identifying the perpetrator Of the, two => 
THE COURT: The purpose of allowing it in is not 
for that reason. that doesn't prevent them from concluding 
what you have said. Do you understand that? 
MR. NESLAND: They have found that they can use 
Y2a_ 
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2 it for that purpose. 
3 THE COURT: Certainly. What you decide with 
4 regard to it, and of what value it is di diac to a enigeton 
5 rt: o£ the problem and the full meaning of the total ° 
6 evidence adduced, the believable evidence adduced, is up 
\ : GE to you, but I do think that I have got to say to them, 
8 and I don't know what Mr. Cohn thinks about that, that I 


is not being introduced to show that 


should emphasize it 


if he did it in one he must have done it in the other. 


MR. COHN: As I said, your Honor, given that you 


feel you have to give something, I will take what I can get, 


but I still maintain I'm trying to waive the whole matter. 


Under our theory, it's a question of: Who is it? 
15 The same guy did all three. I couldn't care less about 


that part of the limiting charge. 


THE COURT: Very well. 
the case that I had reference to is United States 
against Jackson, 451 Fed. 2nd, 259 1971. Here's what 

the trial judge said -- the case was in the Fifth ctrowit. 
Here's what the trial judge said, and that’s the language 


that was challenged on appeal: 


"The only reason I've let in other occurrences, 


oA as I previously told you, is that if there be such a 


similarity of method, sometimes that may shed some light, 


A 
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sometimes it doesn't; sometimes it may shed some light or 
indicate in some fashion that the two offenses were 
committed by the same person because the method of their 
commission was alike." 


On appeal, the circuit court said, at page 262, 


"But by instructions, which limited its use by 
the jury, including that in the court's charge, to which 
no objection was registered, the evidence concerning the 
Fort Gordon incident was admitted for the specific limited 
purpose of demonstrating similarity of method, similarity 
of mode of operation, which might shed some light on the 
identity of the defendant as the man who committed tine 
criminal act at Fort McFerson. The court's instructions 
and hace concerning the evidence not only covered mode 
of operation but also clearly encompassed the issue of 
paunetey,» : 

That re the language that goes to modus operandi 
as well as identity. There seems to be a correlation 
between the two. Some language we have found on identity 


embraces modus operandi in order to help out the identifica- 


tion. So I want to be sure that the basis for my ruling 


yesterday, with respect to the admissibility of the 


evidence, takes in the broad scope of identity, which 
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includes modus eneuads: we which the identity may sometimes 
be established. 

MR. COHN: If your Honor is aes to use the 1. 
Jackson language, which seems to have been approved 


by the Fifth Circuit, I would ask your Honor to append 


thereto, the language to the effect that the mere fact 


_that your Honor is admitting this testimony does not mean 


that it accomplishes its purpose; that that is a question 
that —! the jury has to decide. | ' | sett 
te other sitet. Sok think it is a danger under 
that language that if you have admitted it, they say, "Oh, 
well, it does something" -- 
THE COURT: I hope I can satisfy you. I'm 
anxious to satisfy the law, and I know you want me to do 


it and I know that you want me to do it, both of y~", only 


‘because I've overruled the objection to its receipt, and, 


as you say, you are doing the best you can in view of 
that ruling. “you don't want -- just because you are 
against its admissibility, that doesn't say that by coment 
ing and assisting the Court with regard to a furtherance 
of the ruling that the Court has decided to engage in, 
that by your so doing, you are in any way waiving your 
i 4 ‘ 
rights in any sense ‘at all. “You are just being an officer 
of the Court, helping the Court bring over to the jury what 
YS a- 
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the Court feels should be brought to the attention of the 
jury without adding more harm to the defendant. 

(In open court.) 

THE COURT: Ladies and gentlemen of the jury, 
we have had a discussion in the robing roon with respect 
to certain evidence that is going to be admitted. That 
evidence requires a word or two of definite instruction 
from the judge. 

It relates to an alleged robbery at a Swiss Bank 
~~ I don't know for the moment what the full name is -- 
Swiss what? 

MR. NESLAND: Swiss Bank Corporation. 

THE COURT: -=- Swiss Bank Corporation.® Now, 
this defendant on trial before you is not charged with 
any crime relating to the Swiss Bank. F 
Then why do we allow that evidence in? It is 


to enable the jury to consider it in connection with the 


problem of identification. Was this defendant on trial 


before you the man at the Chase Bank? Was he the. man at the| 


Manufacturers Hanover Bank? 
It must be clear to you by this time that the 
Witnesses testified about a person coming into the bank, 
the Chase’ Bank and the Manufacturers Bank, and according to 
them, using the words anda the gun, and ‘all the rest of goal 
Loa 
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it was enough tc put them in a certain amount of fear, 


and so the identity is not as clear cut, defined as it 


might be, let's say; if there was a conversation under 


ordinary circumstances lasting 10, 15 minutes in which 
a person would have had opportunity to sum up and closely 
observe the person being interviewed. 

“ And so the law says that the Court in its 
discretion may admit the evidence which you are about to 
hear for the limited purpose of identification. And 
the Court must insist that you understand that it's going 
in for that limited purpose and that you will obey the 
Court's direction that its: admissibility was for that 
purpose and not to prove another crime. 

Do I make myself clear? 

Has anybody any doubt about it? I can't give 
you the whole law on that right now. It will become far 
more clear after you hear the evidence and after the 
judge comes to the point where he charges the jury on 
the law, but right now I just want to know whether what I 
have said in and of itself:makes sense and is clear to 
you. And you're not to hesitate when the judge says, 

"Is it clear?" You are not to hesitate to raise your 
hand and say, “Judge, I don't quite get this," or “I don't 
quite get.that.” Don’t hesitate to do that. 
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I ask you again,y what I said, 


you? Has anybody any question on it? 
very well proceed, Mr. Nesland. 


MR. NESLAND: The Government calls Gemma Durand. 


called as 4 witness by the 


GEMMA DURA ND, 
being first duly sworn, testified as 


Government, 


follows: 
THE COURT: You'll save yourself a lot of embarras$~ 
ment if you will be good enough tt nember that you are 
in a courtroom; th e are trying 4 case and that it behooves 


€ 


are -~- to 


you as an American eLtsez 2.7 and I take it you 
raise your yoice so that other American citizens, sitting 
as a jury in inis case, can hear what you have to say- 
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(At 9:10 p.m., a note was received from the 


Jurys) 

THE COURT: Yes, it is 9:20. :10 this note 
was recaived by the clerk from the marshal. Tt 25.4 ne 
from the jury and it reds a follows: 

‘Law concerning assault on officer and right 
is cete-eetense regarding 5th. charge. 

“What does ehe Paw say ii there is 4 reasonable 
doubt that the aefendant was aware of the identity of the 
FBI agents? If ignorant, what, rights does the defendant 
have to defend himself? : 


"Could you explain this point in layman's 


language?" 


That's what they seem to be troubled about. 


‘Let me read it to you again. In fact, I wilt 
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do what I would insist on if I was a lawyer. You lock at 
it yoursélvss. 

(Pause. ) 

MR. NESLAND: In reading it, your Honor, it 
would seem to me that they are really asking for an 
expansion--and Mr. Cohn, of colirse, can speak to this, teo-r 
they ara asking for an expansion of that part of your 
chargz which I recall went to the intent, I believe, and 
i believe 14 was4im. the part where you said they did not 
have to know he =r a federal agent but he had the richt, 
as t recall the charges, te act in geod faith if ha honestly 
believed that he was acting in a own self-defense,.if I 
remember the charge. 

It looks to me like they are focusing 
part of the oe ee 

THE COURT: I do; tco; eons vou, Mx. Cohn? 

MR. COHN: tT think that is true. .f put a 
slightly different emphasis on it, as oné might expect -~ 

CHE COURT: . No, I want, the benefit -- 

MR, CO: I think that. they @x¢e apueumekunn Heke 7 
you gave them a bipartite test. You eavd) fore af they 
found that he didn't know, and was acting in self-defense, 


then they had to find another thing and that was -~ and 


I'm paraphrasing the charge, obviously, that the force he 
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used was not beyond that whieh he should have us¢d given 
the circumstances he found himself in, tially. 

T think what they have announced here is that 
feel there is a reasonable doubt that he knew that 
were agents, and they accept the fact that he was-~he fdit 
upon; and I think it's the second branch of your 
that is causing the problem, and that's what I would 

focus on. 

If we can hammer out some “layman's language," 
I don't know whether that ‘is prope) or not. 

THE COURT: Do you belisve, Mr. Cohn, that even 
assuming for the sake of argument that the evidence shows 
that he defendant was put on ere but he was not at 
all convinced; suppose that were the case. 


MR. COHN: But I don't know that that's the 


case, and I don't think we can inquire into their minds 


to find out how -- ‘ 

THE: COURT: an that what they have in mind? 

MR. COHN: No. Because my argument to them, as 
you remember on summation, was that they never announced 
themselves at all. 

THE COURT: Precisely. 

MR. COHN: Not that he knew, that he was mixed 
up, but that they never owiied a gun or anything; they 

S/a— 
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just disregarded him. That was my argument. I don't know 
how they are thinking. They may well be thinking along 
the lines you are suggesting. 

THE COURT: You have given me the benefit of your 
reaction -- you have given it to me, Mr. Cohn, on behalf 
of your client, and you for the Government I would 
send for the jury and do the best we can. 

MR. COHN: I would suggest that your Honor réad 
that portion of your chargé, to them,engaged in reasonable 
forcs in defending yourself, and that would be the only 
thing I would agree to. 

| THE COURT: I don't know about that; but I'll 
talk to them and see if I can't get the point home. 

MR. COHN: Will your Honor, before dismissing 
them this time to go back,at least take suggestions or 
objections 5 this part ae your charge? Last time they 
came for ais additional charge you did not, because it was 
just a rehash of your charge, but I would appreciate that 


Ypportunity at this tins. | 


THE COURT: You have that opportunity without 


qusstidn., (That is your right. 
(Jury enters the courtroom at 9:30 p.m., and 
the aA ated terion: 
THE COURT: ee Oe gentleman of the jury, 


52 a. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURT HOUSE 
a : 


Sx 


% 


bsim 34 69) 
we hav2 your last note,and counsél join me in thanking 
you for the care in which you are going about mee undér- 
taking;and you have a perfect right: to “—n insisting, on 
understanding what the law has to say, and until it is 
Clear oa you, then you keep pounding away until it is mads 
clear to you. 

Your not¢ reads: 

"What does the law say if there is a reasonable 
doubt that the defendant was aware of the identity of 
the FBI seed If ignorant, what rights dozs the defendant 
have to defend himself? 

"Could you sxplain this point in layman's 
language?" | 

E*11 do. the best I can and I hope I can get 
through to you on the point. It isn't easy, and don't 
feel at all apologetic for .acking, for further elaboration. 

i've already read you the charge, and from at 
you must have gathered that the law soabaue that its lawful 
officers go about the perfoemende of their assigned tasks 
without babbetanencay The law does not want the potential 
offender, the one under suspicion, the one who is about 


to be apprehended, to interfere in any way with ths course 


of those authorized to carry out the law in the performance 


of their assignment. 


Sate 
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Supposs thse officers had reason to believe -- 
let's take an entirely @istinctexamPle ~~ that so and so, 
oe 9 we wbhl cadd him, has been s2lling — and he just 
Sak through making a sale, and that the cbservation by 
officers of his deportment satisfies oe that ne did 
not get rid of all the drugs in his possession, made a 
partial sale. They close in on him; they want, te arrest 
him; and he recognizes it. He's got the remnant of that 

. drug in his fist, and he's about to put it in his mouth, 
swallow it -- there is no evidence. One of the most 
important features of that episode, possession right 
there and then; the most eloquent piece of evidence under 
the steesaneenies,..and he's rom to disposs of fee, 

The FBI, "You are under arrest." Quick words. 
As they see his movement toward his mouth, they grab him 


and he resists and under the heat of the excitement and 


the clear knowledge on the part of the potential offender 


of — this will mean, the adrenalin in his system enables 
Him LovoLiex ie ee that makes him as slippery as 
eel. What then? How are they to hold Him?) Tt isn't 
three against one or seven against one. It's the qual”.ty 
of the resistante; the force of the resistence. And if 
you have lived, you've seen men of five-feest-seven offer 
a battle to men six-feet tall. 
SYA. 


SOUTHERN OISTHICT COURT RI PORTERS, U.S. COURT HOUSE 
FOLEY SOQUAHE, NEW YORK, N.Y. CO 27-4569 


O35 
bslm 86 " 


You are asked what happened here? You were 
told, and it's up to you to believs, accept or reject, 
that they announced who they were. “Preege,° FBI.“ 

According to the testimony, and it is for ycu 
to accept or disregard, I'm just saying there is testimcny, 
which, if you choose to believe, shows ‘cad the defendant 
was madp aware that these were officers of the law, and 
under those circumstances hs would havé no right to resist. 
And if he did, as I gave you in the charge, they would 


have the right to use reasonable force to subdue him. 


They would not have any right to punish him, to beat him 


up, unnecessarily, no. 

If you have got the impression that they exerted 
force other than what their duty required, then throw out 
the charge. But if they used reasonable force, they had 
a “vight to. 

You will never get a man tc be on the FBI or 
to protect you if you want him to gst himsclf beaten to 
a pulp while he goes about the performance of his duty, 
provided he docs it 
brutal behavior. 

If a man 


contrary, cause 


extreme, then 
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the question always is: Was the amount of forc2 n2cfssary 
to subdue him proper under all the facts and circumstances 
then existing? ; 

Let's take an extreme case. A man is deaf and 
he .doesn't hear the officers Say, “I"m FRI," or "I'm a 

on the police force of this locality and I hava 
a warrant for your arrest." The man is dressed in plain 
clothes: there is no insignia; thsre is nothing that a 
Person about to be arrested can look to; a it requires 


quick action. Oh, it's easy when there is no requirement 


of quick action, when the offender isn't doing anything, 


when the offender isn't offering any resistance; when the 
offeadex hasn't got a gun that he's liable to uss, when 
the offender -- when the officers have no reason to fear. 
That's a pushover; there is nothing £6 that. 

You don't use force under those circumstances. 

is tasy. But suppose he didn't hear and they actually 

were law enforcement officials having a perfect, right. to 
execute a warrant for his arrest, and he belizves that 
these are strangers -- let's taks thak extreme example ‘cane 
who arc they? We doesn't know. That's an extreme example. 
Then he might vary well have a perfect right to resist 
their efforts to touch hiine: 

Here, in this casa, if you want to tak 
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evidence with regard to putting thea defendant on notice of 
who they were and pushing it asid2 and say that, "Nobody 
said such ‘a thing. I don't believe it," says the Jury. 
"T don't believe that you said, "Freeze. Far. I don"t 
believe all the other elements that dealt with the 
identification, don't believe it." Well, that's the 
of that. 

You. say, “No. If they were FBI pcoplé carrying 


out a lawful mandate, and he heard it, and he refused to 


believe it, or acted in ignorance of it, he didn’t care 


to believe it, he questions it; then he would have no right 
to resist arrest." 

-It would be very easy for a potential criminal 
say, "ry didn't believe him, though, didn't believe him 
all," and to say, "that's the reason I fought him off." 

Am I getting in a little bit more? Am I getting 

closer to it or not? sided I'm not asking you to compliment 
me or to encourage me. Just tell me whether or not I'm 
getting anywhere with its 

Do you understand it better now, Mr. Foreman? 

JUROR NO. Le Yes, sir. 

THE COURT: How about you, madam? 

JUROR NO. 2: Yes. “Are you speaking to me? 

THE COURT: Yes, ma'am. 
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JUROR NOY. 2% No, 2 don't think 

THE COURT: You haven't got Li? 

JUROR NO. 2: I think you are exomplifyine of. it, 
fine, but I don't think it's answering the questicns that 
ar2 being discussed explicitly. I know that it's 
digtiontt if you don't know what is being discussed, but 
I don't f2zel it's zeroing in on exactly what the issucs 
are. 

THE COURT: Fine. 

What do you 

JUROR NO. 3: I understand your point. 

THE COURT: Am I making it any moré clear .than 
it was before you came out? | 

JUROR NO. 3: Yes, Sir. 

THE COURT: I'm going in the right direction? 


-I'm not asking you whether I accomplished it, but am Tf 


going in the right direction? 


JUROR NO. 3: You have made 4) much clearer. 

THE:COURT: Is that what you feel was wantsd? 

JUROR NO. 4: You are going in the right direction 

THE COURT: How about you, six? 

JUROR NO. 5: I believe you are going in the 
right direction but I believe -- I'm not speaking for 
myself--I don't know whether you ars spgaking -- 

BR ao 


SOUTHERN DISTRICT COURT nH EPORTERS, U.S. COURTHOUSE 


F dng (3 
33 j 
bslm 90 a 


THE COURT: I beg your paxdon, sir. 

JUROR 110. 5: I don't know whether you are 
speaking to everyone, but as far as I'm concerned, yes. 

THE COUrPT: You, Mrs. Powlow? 

JUROR NO. 6: 

THE COURT: Am I getting through to you? 

JUROR NO. 6: ° Right. 

THE COURT: What do you 


JUROR HO. 2 Yas. 


THE COURT: Am I on the xight. track? 


JUROR NO. 8: Yes. It's moving in the right 

Girection, but nr cover2d all the ground. 
‘THE COURT: What in particular, Mr. Davis? 

JUROR NO. 8: When you explained the law, you 
explained one section which said that ignorance was no 
excuse, basically, as I understood it. Thsre were then 
two qualifying sections. The last one as to self-defense 
I understood, but there was one that came immediately 
after the first part that IT didn't understand. 

THE COUKT: Very well. We'll get to that. 

You, madam? 

SUROR NOs) 9 Paine, fine. 

THE COURT: What does that mean? 

JUROR NO. 9: Yes, I understand. 
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THE COURT: You, six? 
JUROR NO. 10: 2s, I think you 
the right direction. If you can co Nada your analogy 
of this deaf person who is unaware, I think it would be 
a big help, if you pursuc that to your completion. 
THE COURT: You are nodding ycour houd, madem. 
JUROR NO. ll: I agree. | 


THE COURT: Ilow about you, the 12 juror? 


JUROR. NO. 12: Yes, 1 understand. 


“iE COURT: All right. That mak«s ae feel 
that I am on the right track and I'll try to pursue it 
further. 

You can see that the Congressional protection 
of officers of the law who are carrying out theic duty 
would fail completely if it was given to a person to Say, 
‘wae. . knew “<2 heard them say FBI," or "T heard so 
end so say hs had a mandate from -- was a detective on 
the New York City police force, but I didn't believe him, 
and so I resisted arrest." 

I say that would be contrary to what the 
Congressional Ace provides by way of protection. That 
would mean that just because en one being arrested chose 
to say, oe believes that they are not FBI people, or 
people in authority, he would have to have a right to 
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resist arrest; the answer is no, he would not. 
There is nothing that the law demands under 

circumstances of this case where a aukok appr¢ehsnsion 
is in order as distinguished from the case where ons can 
take it at great ease. Where there is peril--there was a 
gun here, according to the evidence, which I still say 
you havs a right to disregard totally -- I'm just saying 
what evidence there is and that if you chose to accept 
jt. then that evidence would mean one thing, 
and that is, the defendant was on notice that 
peoples were from the FBI and he would have no alternative 
but to submit to the arrest, and he would havs no right 
whatever to use any force by way of resistence to the 
arrest. 


Assuming the deaf case, th: c the arresting 


officer said, "We are from the FBI and we're here to 


" 


arrest you; now come along quietly." He didn't hear that. 
He thinks they are strangers and thsy are holding him up. 
He would have the right to use reasonable force if under 
all of the facts and circumstances then existing a jury 
believed that he actually entertained that notion that 
these weren't FBI. If you believes that, then throw out 
the case, if there were such a case. 
Here you have cvidence from which you could 
lol aw 
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gather, if you chose to accept it, that there was a gun; 
that it was in the bag, the brief case carrisd by this 
defendant; that the officers were apprehensive as to its 
possible use, not only against them but as against the 
public; that the wildness of the human being, for all 
they know might be extreme, might not be extreme. You 
don't conduct an inquiry on that score when seconds ccunt. 
You have to act*quickly. You heard ona of the officers 
testify as to an almost miraculous struggle wherein ths 
officer had his hand on the gun in the brief case and 
the enormous force, according to that testimony, exert 
this dzfendant to prevent the officer from taking ths 

TE. you reject all of that, then you nave te 
decide whether or not, under all those circumstances, 
whatever remains of pieaaici ee believable or credible 
testimony satisfies you that the defendant was in effect 
unawaré as to who these psoplsa wers, and undsr those 
circumstances was entitled to put up reasonablé tyesistance. 


Possibly if I read the pertinent portions of ths 


charge and the language that the law lays down, my mzag2r 


attempt just now to enlighten you might take on greater 
significance. 

This is the law, members of the jury: 

The first element you must find beyond a reascnabié 


(2a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


GAG 


lbslm 94 
doubt is that the persons allsgedly assaulted were federal 
employees; that is, agents of the reaéeral Bureau of 
Investigation; and, further, that at “~~ time of the 
assault they were engaged in the performance of their 
offioial duties. 

, In order tio Find that they were so engaged, 
you must find that they were acting within thse scops 
their smployment as agents of the Federal Bursau of 
Investigation,at the time they were assaulted and inter- 


fered with, and were not on Some personal venture or 


frolic of their own. 


Although you must find as ths first element 


that the persons allegedly secnutand were federal smployées 
engaged in the performance of theix official duties, the 
Covernment is not required to prove that the defendant 
knew that the persons were federal employes. Look how 

far the law goes. To state it another way, it is, no 
defense that the defendant did not know that the persons 
were federal agents. 

Congress has provided in the law, which I read 
to you, tnat whoever interferes with a federal employee in 
the performance of his duty, is guilty eran offense, 
whether he does it wie knowledge vat the person with 


whom he interfexes is a federal employes or not, and 
2 
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whatever may be his intent in so doing. 


All that the statute in question requires 1S an 


intent to assault; not an‘ intent to assault a federal 


officer. 

Of course, if a defendant, acting in good faith, 
cut of an ignorance of the officer's sdentih ey believes 
that he is acting in lawful defenss of his person or 
property, and uses no more than reasonable force in 
affactuating that purpose, he might be justified in saves 
ing an élsment of resistance, and such an honest mistake 
of fact would be inbonsistent with criminal intent. 

In other words, if you believe that, you throw 
out the charge. 

Let me read it to you again: 

All that the statute in question requires is an 

an intention to commit assault, not 
an intent to assault a federal officer. 

of course, it a defendant, acting in good faith 
-- and you have to decide whether under all the facts 
and circumstances this defendant acted in good faith; 
that's your responsibility, not mine -- O. CCurse, Aude ted 
defendant, acting in good faith, out of an ignorance of: 
the officer's identity, believes that he is acting in , 
lawful defense of his Aeeedn or property, and usés no more 

fa 
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than reasonable force in effectuating that purpose, he might 


be justified in ¢xerting an element Of resistance; and 


~~ 


such an honest mistake of fact would be inconsistent with 


: 
; | 
3 
y 4 
“ . 
ones . : v 
5 any criminal intent on has part. 
6 So that if under all the cireumstances you, say 
: 7 undér all the evidence dealing with what took placé cn 
8 that particular occasion, you believe that this defendant, 
9 you see, acted in ignorance of the officer's identity, ‘ 
eG 10 and actually he believed -- this defendant believed he 
11 | was acting in lawful defense of his person or property, 
ad 12 | and he used no more than reasonable force in effectuating 
13 that purposs, he might be justified in exerting an element 
' 14 of resistance, and such an honest mistake of fact would 
15 © inconsistent with a criminal intent on his: part. 
16 nére it is, so that you have te interpret that 
F] 
17 evidence. I don't know which part you wish to reject or G 
Ho. 
ee 18 which part you want to accept. But. if you find that the 
. ° ° 4 % 
: 19 evidence warrants you in saying that under all those a 
20 circumstances this defendant acted in good faith out of 
21 an ignorance of the officer's identity, and he believed ' 
22 that hs acted in lawful defense of his person or property, 2 
* ‘ 
23 and hé actually used no more than reasonable force to " 
effectuate that purpose, the law says he might be justifi-nd 
25 in exerting an element of resistance, and such an honest 
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mistake of fact would be inconsistent with criminal 
intent on his part to commit an offense, 

I, think. that out of due respect £o you), and 
with a full appreciation of my own limitations, there is 
nothing wrong in my saying plainly to you that if what I 
have said up to this moment doesn't bring the point home, 
you have a parfect right to say, “Judge, I still don't 
get it." The only way, L-, know of .dsaling with it then, 
se tf am most anxious to get it over: to you, is he 


ask you to be good enough to raise your hand and te2]1 ma 
g 


what remains by way of a perplexing problem on this issue. 


If you wish me to read the law all over again, be 


delighted to. If you think that reading it in its 
entire context would help you further, I'm ready to do it. 

Let me have the names of the jurors, please. 

Mr. Hurt, the foreman, is there something that 
you wish to say to me that might help me pniiete any 
i that you have as to this particular problem? 

TUROR NOG Ls vk understand everything, your 
Honor. 

THE COURT:  Mrss. Mivehell? 

TUROR NOG) 2s) Noy DF Chink 2's: vary clear. 

THE COURT s him." Waxpi 

JUROR NO. 32 Clear ‘to. me. 


bla 
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YE COURT: Mr. Powlow. 
JUROR NO. 4¢ It's clear, your Wonor. 
THE COURT: Mr. Walker. : 
FUROR. NO. Se Quite satisfied. 
THE COURT: Mrs. Parham. 
GUROR.NO. 6: Cloar. 
THE COURT: Mrs. Marsh. 
suROR NO. Fe. Clieax. 
THE COURT: bx, Davis. 
JUROR NO.w 8s 
THE COURT: Miss Miller. 
JUROR NO. 9: Yes, it is clsar. 
THE COURT: Mr. Lawrence. 
JUROR. NO. 10: 2 it's clear. 


THE COURT: And Mrs. Levi. 


JUROR NO. ll: Yes, it's clear. 


THE COURT: And Mrs. Laucr. 

sunon NO, 124 t's cigar. 

THE COURT: Won't you pleases continue with your 

deliberations. 
(AY 10 pemey the Jury again retired to continue 
their deliberations.) 

THE ese: Mr. Cohn. 

MR. COHN: I object to each and every word of 
(7 a 
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that charge. 

TiE COURT: Very well. 

Mr. Nesland. 

MR. CONN: Excuse m2 one second. 

I further say, your Nonor, that I believe your 
charge has so muddled the rest of the trial and so rebutted 
the presumption of innocencs that I ask for a mistrial on 
the trial itself on all counts. 

THE COURT: What does the Government say? 

MR. susucinatins Your Honor, the Government has 
no objection, your Honor. You made it clear to the jury -- 

THE COURT: No objection to what he said or 
what I said? 

MR. NESLAND: No objection to the charge. 

I think the jury made it eminently clear that it 
satisfied them and that they understood whet your Honor 
was trying to bring home to them. 


THE COURT: Very well. 


Counsel, for the sake of the record, motion is 


denied. 

Is there anything else, Mr. Cohn? 

MR. COHN: No, your Honor, except that -- let 
me make it clear that I also find the procedure followed, 
in polling the jury twice, to be quite beyond my limited 
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experience. 


THE COURT: 


Announce a 


THE 


THE 
record to 
you are aware 
~~ I want the 


sarcastic and 


I want you to 


show it -- whén 


indeed limited. 


~ 


Tt is 
recess. 
Court will take a short recéss 


CLERK: Ths 


COURT: One other thing, -- I want the 

you address the Court hereatter,-~ 
_— the tone of your voice is not recorded 
yecora to show that it is an impertinent, 


belittling voice, and I don't resent it, but 


cure 2t. 


(Recess.) 


(At 


room.) 


10:08 p.m, the jury returned to the 


THE COURT: Please proceed, Mr. Clerk. 


THE CLERK: 


present as the 


Members of the jury will answer 


ir names are called. 


(Juey roll-caljed,.- all présant.) 


THE CLERK: 


a consis 
THE 
THE 

Count 1? 


THE 


FOREMAN : 


CLE 


FOREMAI: 


Mr. Foreman, have you agreed upon. 


We have. 


nid 
Ans 


How do you find the defendant on 


Guilty. 


9 @ 
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THE CLERK: How do you find cn Count 27? 
TIE FOREMAN: Guilty. 
THE CLERK: On Count 3? 
THE FOREMAN: Guilty. 


THE CLERK: Count 4? 


THE FOREMAN: Guilty. 


TIE CLERK: Count 5? 


THE FOREMAN: Guilty. 
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THE COURT: No, no. That's not in evidence 
we cannot even suggest what it contains. 
MR. COHN: I'll be glad to introduce its 
THE COURT: Sir, please. Mr. Cohn, <I.don't 


want that any more. When I begin to make a ruling, you 
@ 


say something and it is usually a ruling that is adverse 


to you, so you butt in. If it's a ruling that is in your 


Tia 
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favor, you never butt in. Now, just wait a minute. 
Did you read that paper, Mr. Witness? 
THE WITNESS: Yes, sir. : 
THE COURT: Does it refresh your recollection? 
THE WITNESS: Yes, sir. 
THE COURT: To what extent does it refresh your 


recollection? 


THE WITNESS: That I did say it was similar. 


THE COURT: You remembe: now that you did say 


THE WITNESS: I really can't say that. 

THE COURT: For heaven's sake, why don't you 
listen carefully to what --~- 

THE WITNESS: 4. 614) (Stes 

THE COURT: Wait a minute. 

MR. COHN: Your Honor, I object. 

THE COURT: What are you objecting to? 

MR. eosin: I object to your comments to me, 
your Honor, in all due respect, and I object to you taking 
over this witness. 

THE COURT: Sir, sit down. That's the order of 
the Court. I don't intend to have anything happen here 
that is not a fair eter to both sides. 

Listen to me and listen carefully, and I warned 
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you about it. As a matter of fact, what you've done is 
just revealed what is in aper that should not have been 
revealed. That is not in :vidence. : 

You are an intelligent man. Why don't you just 
listen. 

When a witness isn't too positive of what he 
said, the lawyer is allowed to show him something that 
may hzlp him refresh his recollection, trigger his memory. 
He can show him anything. He can show him a monument, 


a hunk of stone. He can chow him a book, a piece of paper, 


a notation, a hunk of wood, a glass of water, and he can 


say, "Look at this. Read it to yourself. Does it trigger 


rr 


your memory? Does it refresh your recollection? Does < 
make you recall?" Ana so the witness looks at what he's 
shown and then he answers, “yes, it does refresh my 
recollection. Now, I remember.. Now it comes back to me." 

Do you understand that? 

THE WITNESS: Yes, sir. 

THE COURT: That's all that was Keoenaiilisil here. 

THE WITNESS: I don't recall. 

THE COURT: Very well. Now, give me that 
exhibit again, sir. 

Hana it to the clerk, Mr. Cohn. 

Take this paper, Mr. Witness -~ it's marked G 

130 
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for identification -- read it again and read it to yourself 
and don't say, “What is in. ou?" 

(Pause.) 

THE WITNESS: I read tt, wid. 

THE COURT: Did you read every bit of it? 

THE WITNESS: 

THE COURT: The simple question is: Having read 
it, does it refresh your recollection as to whether you 
said to the person who showed you the photographs-=~-Mr. 
Jawn--does it refresh your recollection that you said 


something or you used the word “similar" Does it come 


back to your mind that you did use the word "similar"? 


All right, then say so. 

THE WITNESS: i did. 80s 

THE COURT: You did not, not until he had to 
belabor all of this. 

Take the paper from him, Mr. Clerk, and give it 

Cohn. 

Is there anything else of this witness? 

MR. COHN: _ have nothing else, your Honor. 

I respectfully move for a mistrial. 

THE COURT: Motion denied. 


Anything further by ‘tne Government? 
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REDIRECT EXAMINATION 
BY MR. NESLAND: 

Q You were asked on evassradenintdion that at a 
certain period of time you did not know that a bank robbery 
was being perpetrated. When for the first time did you 
realize in your mind that a bank robbery was occ rring? 

A When the gentleman asked me for the twenties. 


Q When you say the "gentleman," do you mean Mr. 
Dishington or the defendant? 
A The defendant. 

MR. NESLAND: No further questions. 

THE COURT: Now that you have sat there for 
something like 17 minutes, do you wish to alter your 
‘testimony in any respect? 

THE WITNESS: No, sir. 
THE COURT: Take another look at the defenda.... 
Is that or is that not the man to whom you 


gave the money? 


THE WITNESS: That's the man. 


THE COURT: Have you any doubt about it? 


THE WITNESS: No, sir. 
THE COURT: Step down, sir. 
MR. COHN: Objection to the last line of question- 
ing, your Honor. 
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THE COURT: Objection overruled. 


(Witness excused.) 


THE COURT: I will see counsel in chambers. 


MR. NESLAND: I have one further witness with 
respect to these banks. 

THE COURT: I'm sorry. I have a conference with 
a brother-judge, and it's overdue. 

We will adjourn the case for trial tomorrow 
promptly at ten o'clock, and we resume at that time. 

As soon as the jury leaves the courtroom, I want 
both counsel in the robing room, with the court reporter. 

(Jury excused.) 

(In the robing room.) 

MR. COHN: Your Honor, on the record, as I think 
this should be -- 

THE COURT: We will go 
we go on the record. Out in the courtroom. 

(In open court.) 

THE COURT: Go ahead, Mr. Cohn. 

MR. COHN: Your Honor, during one part of the 
proceedings, I took a picture from Mr. Nesland, which I 
believe is E in evidence, and because of some confusion 
between *i.. Nesland and I, there was some confusion about 
the way it was going in. 
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Your Nonor, at that point, made some comments 
that in@ieated. that. was trying £0 6lip one ey the 
prosecutor by putting something genase that he had 
never seen. I think those are the words you used, "Some> 
thing that he had never seen." 

In fact, quite the opposite is true; that, in 


fact, I had gotten that from the prosecutor. We had been 


over 4h dn hie offiee..Aand that..I believe your Honor saying 
that in front of the jury had no effect, but to cast, the 
defense ina bad ier I refrained during the trial from 
@oing it until after the jury was gone, but I wish the 
record to reflect that I regard that as an egregious 
error and I move for a mistrial. 

MR. NESLAND: ita Jike to speak to that. 


THE COURT: Certainly. 


MR. NESLAND: When that happened, your Honor, 1 


18 asked -— 5 seated that I assumed that it was the picture 
~ 19 iat I handed him, but I couldn't make that een re 
me 20 until T had seen it, and your Honor said that I should look 
ee 21 ob Rey) vdtdy ana TD erkprl ated te. te. a Gen’e think there 


was any impression created any one way or the other except 


that the prosecutor better be on his toes and look at the 


8 


photographs and anything shown to the witness before it 


was done. 
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THE COURT: You have stated it precisely, Mr. 


Nesland, that the prosecutor should not be in a position 


where he is saying, “I. se stipulate," Heheut even knowing 
what. he's stipulating about, and that's what the record 
brought to my attention. 

I will stand on the record and I deny the motion. 

What else is there? 

MR. COHN: That was it, your Honor. 


THE COURT: Is that it? 


Tia, 
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UNITED STATES OF AMERICA 


i, 


~against- a i eee 76. Gr, 362 
- ; pe (15C) 


‘LEROY HAYES, | A ae MEMORANDUM 


Defendant. 


mas UE 99) 
IRVING BEN COOPER, D. J. 


Defendant Hayes moves for an order permitting him 
‘os 


to appeal 4n forma pauperis, and for a copy of the steno- 
‘ graphite transexipt (estimated at $1,117; 00) at Government 
expense, We deny the. motion without prejudice to renew at 


a s later data, 


“Dofendant was charged in indictment 76 Cr. 362 
oe Ecux ‘counts “o£ ‘arned bank robbe ry and ona count of 
“ie sing a “federal ottlees, in violation of ‘Title 18, U. S. a 
ae aed ae ae end 1 U.8.G. pre ‘and LUI. Wa presided 


Pee a a a 


uiy ta cht ig casa ‘which ‘Yast ced. from Juna 
PQS veg 
17; 49 


a T), 


oe we : oie ey 
"68 Sung 
+ J 


‘cottntas ba July 14, 1976, we imposed a total sentence eee 


/tntety-thne | yeats ‘eonéinaront. 


97 1G, He eyes Was convicted, on pans ‘ 


BE TAI e 


Breer 
> Fie 


Fo Sie toy eee 
LRN SY tare 


Pik ue ae 
eas 
Geet. Lela 


Defendant" 3 moving papers are insufficient to 
meet tha statutory requirements of 28 U.S.C. § 1915(a) tone 
proceed in forma pauperis and to obtain at Government ex- ane 
pense the stenographiec minutes of the trial. ‘See United he 
States v. Scharf, 354 PeSupps 400 (B. Ds Pas 1973)5 United . : oe 
States vs Coor, 213 F.Supps 955 (D.0.G. 1963). Aeo"tyen th eo! 


the specific defictenstes ‘tn defendant" 8 moving pe pet eae 


has ills tet 
i oe: Syeil 


— has sencenitd to his proposed ¢ order go igen 
davitss first, a financlal affidavit, GIA fora €23,' “gtpned 


by the cefendant himself and SeConey an affidavit of oboe y 
Cohn, Esq., defendant's trial counsele' i Lae 


In his financial affidavit, defendant fails to 


del’neate his assets adequately. Although he liste hig 1975 Wea 
income as $15,000, and represents that it was derived from 7 
self-employment, Hayes does not explein what constituted his 
"self-caployment™, Wa are certainly left wondering where de+ 
fendant acquired his assets. Testimony at trial revealed 
that defendant was a businessman, yet Haye oes not list 

any of the businesses from which he derived his 1975 income, ° 
There was also testimony adduced by defendant (he did not 
testify) which suggested that he had access to large amounts 
of cash; it was disclosed that he paid his lawyers (called 

to the stand by him) larga amounts in cash in the not too - 


distant past in a legal matter unrelated to the case before 
us, There is no indication from defendant! 6 financial affi- 
davit where he acquired such cash. Bare assertions of san’. “1 
come such as we have here fall short of establishing the. 
requisite detail. of a valid in forma peuperta pet pe 
‘See Jefferson Ve United ‘States, 277 Fe vipk 923 sa cigs ee 


cert. den, 364 U. Sy 896 (1960). aa pitt 


A glecing discrepancy gilebannas defendant! 8 ee 
counting of his assets. On two separate occasions iets. Bg 
space of a month the defendant. claimed his total asteta on onda: 
occasion as $28,000, ou mother occasion ag $15, 000. . This eed 
obvious conflict may be gleaned from the followingt a. 
“Financial Statement" signed by defendant on June 24, 1976 
and submitted to tha Probation Office, Hayes claimed his 


assets amounted to $28,000 3 
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FINANCIAL STATEMENT OF MM Hayes 


fn Whose ‘ 
1. Cash Amount Neme “f 


On Hand? 
In Commercial 
Acct. Hone. Bawls 
In Savings 
Acct. None Bank 
In Safe 
Deposit Box None Bank 
Any Other 
saci None 


aia anemmenannd 


= . 


* 
. Ae 3% sence et ote 8 TR TNE ee Med PICT otal 
A : é gies Ligh Seas ATPe Le Cpa 
: ASS. SST e i eh RAS et 


a sea ebiee .t 

oe oat 

Vs ne gt 

ay fh ‘ iM 

4 a ae 

' ‘ : i, -In Whose ; ; 

] c y re 
ae Securities , Amount | Name —- eae 

« Wow . . : aug 7 ae ; 


iil rel a ; 1 ihe rome ated ox 
. ig . " 4 * on . . i . i 
Shares None ge he eae a 


Shares None 


ne a SAR ek me ai | 


Movkgages | 3 ot" 
Receivable | . Nona "s 
ae a ye a : 
Notes . ot Lens FERS lant 
Receivable, 423,000 


at 


ae é Loans 
@ : Receivable $5,000 


Real Estats Hone 
Description 


Location 


3. Other Assets ! Me Ee 


Auto _ Nona sbaiitaicceal Mes eee sim OR RS ke 
Jewelry None ae i oe Meine eere | . 
ee cen ' 4 i 

: sca uta als ii eee 
Household Goods _ el i ” la eee Pie 
i el es 


® Insurance 3 Policies Do Nots Be dae 
may Na Once eo 


(Cash Value) _ Value : alae me 
Miscellaneous nn De tise 
- tet 


— oo oe em om om 


4, TOTAL ASSETS ~--~--77~ - oc om: 


LIABILITIES 


cr a Oe 


5, Current Obligations (Legal ae ’ ; 


6. Notes, Loans & Mortgages Payable _ $6,000 


Suits, Judgments, Garnishees es 


“pn 


Other Debts m Falk t 


Oe 


Total Liabilities ---7-77-c ot 7- 77 ounce § 


NET WORTH 


I swear that the above schedule 
by 

a true, 

made in yood faith a 


yes 6/24, 


eee, ne AD 


avant 4 
4 ergs 


In his present af Fidavit completed maxely a month Py." ae 


after the foregoing Financial Statement (no date is given bub 


the proposed order was served on the Government ‘on July 26, 1976) 
Hayes states that he has assets of only $15,000 and Liabilities * 
of more than $25,000 for a net deficit of more than $10,00Q3 


FINANCIAL AFFIDAVIT 
ke * s 3 * ¥ 
ANSWERS TO QUESTIONS REGARDING ABILITY TO PAY 


Are you now employed/_/Yes{</No {7 Am Self 
Employment Employed 
Name and Address of as 
Employert Re ase i WE ee 
IF YES, how men do you ENO, give month 
earn per month? and year of last 
employment 
How much did you 
earn per month? 


pe ae 


a saalillinlialtcemnnaienenssianeamnteicnrenedtt pment TY 


Hava you received within tha past 12 
Other [months any income from a business, prom °° 
Income |fession or other £orm of self-employment, , >. 
or in the form of rent payments, interact, ' 
dividends, retirement ox annuity payments . 
ASSETS ‘or other ources isd ec Meg Oe 


t 


: . ’ 
Per Sai ae pogo ware 
‘ 

h 


Co ae: 


a: 


{7 Yes (7 N 

IF ¥ES, Give the Amount » “ine tty fe at 

Reecived and Identify tha... 3y2° 0). 4 

Sources a ae eg ar Og 
Received .:.. 7; i+ Seuxecs 
Ra A ON a oO MD ees fee — a 


pa 


¢ 
ei ‘ 


$15 ,000 oe . i : ‘Self-capLoyment 3 : ; 


Have you any cash on hand or money_in sav- 
ings ox checking account // Yas (7 Ke 


IF YES state total amount $ Slane i : 


‘acl CGD as u 
Do you own any real estata, stocks, bond, 
notes automobiles, or other valuable 
Property property (excluding ordinary household 
furnishings and clothing)? 


ijves (7 No 


IF YES, Give Value and 
Describe It 


Valu Deseription 


§ 


i 


SIO 


———T"Warital Status ‘otal No. List persons: % 
of Dependents you actually 
Singla support and 
OBLIGATIONS |Dapendents x Married your rela- 
AND DEBTS Widowsd, tionship to 
Sparated them 
S or Divorced Ashita Hayes 
(dtre) 
Darlia Hayes 
(UEC. 
Damian Hayes — 
(bon 


ad 
' 


Apartment Total Monthly 
or Homes ~ Debt Payte - 
including 
OBLIGATION Loen gl Bark Leen. $8,000, 
AND DEBTS poniees Charg the 
Kocounts, ote) 


yn ye 
ih ane 


other C Charred ge a 
Accounts Rag’ 
Se aa es. i 


Personal OMS 


<iv,,000 


wt 
1 certify the above to be coxrcet 
3 ‘i i ees f é 
Signature of DEFENDANT 
[sf Ray Hayes ) : 


WARNING: A FALSE OR DISE lONEST ANSWER 70 rf 
QUESTION IN THIS A AFFIDAVIT MAY BS 
PUNISHABEE BY SINE OR renaEae 

OR — ° 


Defendant Hayes hag not Acusl to explain the dig7 — 


parity between these forms and his attorney in his affidavit 
(verified July 22; 1976) offers the excuse that st was"a 


misunderstanding OM his (iayes"] part." We are unimpressed. 


tte yebe 
in 


As far as his debts are concerned, dcfendant lists, ::. 
among othera, "Bank loans --: $8,000; Personal loans -- $10,000." 
The Court should be informed as to the credit Ors on ea sch o£ 


these loans, the date that the loans wera taken beset end. tha | 


asin =h 2" is ; cs 


Citta 8s 
* 


dates the loans axe dur, _ Sea Je Jokke ersen ve Unite d Seated,” i submits, tl 


Pa a 


Moreovar, the clear ‘Labguaga of the £ Amonotal fora’ that dc ge os 


fendant filled out requests a afftant to "List all ge roditoras" 


Dafendant has proved deficient in this regard fine 


The lack of specificity in defendant's aettdavie ° Ae 


i. 


forms only part of our reluctance to grant defendant's motioms 0” 


In conjunction with our examination of defendant's £inanctal 
affidavit, we ara constrained to record our general impres asions 
of him from our observations in open court, As a judge Lor | 
decades, we feel somewhat qualified to make this assessmante f 
We mist in all candor say that defendant's credibility, a8. : 


it bears on his present affidavit, 1s suspect. 


The testimony ae netal; which testimony we are now 
bound to accept, revealed defendant as ruthless, cold, cal- 
culating, cunning and conniving. At all times ovr impression 
at trial was unaltered that this defendant was a “cool 
operator." He has very little credibility with this court, 
and in the absence of a supplemental affidavit delineating 


in greater detail his income and obligations, we are unable 


4 <p * SU PTT eT 


Be cee 929 


to accept his claim ‘of {ndigency. See United States Vv. 


Scharf, supra.}3 Jefferson v. United States, supra | 


Frederick Cohn, Esqe> dimaoatots trial on 
has also subnitted au affidavit supporting de fendent' rs) Spe 
digency claims. We que ettion “hethes this actozhay h2g eny..’ 
first hand knowledgsa of defendant's LIMANCES. ‘We alco ane! 
pect the reliability of 4 dafense lawyer who remained tora} add 
silent and failed to correct t he Court when we mis stakenly ’ 
stated, on tha record in open Court and (after the seninee seh 


in the presence of the jury (June 17, 1976), that defeus sa 


counsel was assigned in this case, whereas in fect he vas 


privately retained. 


There is one final shortcoming in defendant's moving 
papers, Title 28 U.S.C. §1915(a) requires that affidavits in 
support of in forma pauperis onan "state... affiant’s be- 


lief that he is entitled to redress." Neither defendant nor 


. In his affidavit (verified July 22, 1976) Attornsy 
Cohn states: "I was privately retained for the trial 
of this matter in the United States District Courte 
The defendant has been unable to pay me the balance 
of my fee, which is substantial." 


er. ff HAT, Bi ha aye wo 
qe At ce *! a | 
ala Eth ae Sat Sk 


his counse] has made such a representation, See Hoon Ve 
United States, 422 F.2d 692 (D.C. Cir. 1969); United States ! 


v. Crossinan, 299 F.Supp. 779 (D. Okla. 1969); Martin vs 


- 


Henderson, 289 F.Supp. 411 (D, Tenn. 1968). 


minted our judictal bentirg wa hava witness sod tol. yatta 


our dismay, and fought against its the orogs and chocitng 
unfairness (tantamount to justice 4 nied) wiolted upon "dotendan™ 
ants without benefit of legal reprasentation and other cone: 8 
gidarations now at long last mandated by law. ‘These precious 
rights mist not be abused by either side to the controversy. 

An indifferent, inadequate, cariess or demeaning approach to 
their assertion is unthinkable. While we acclaim these 

preciaus rj hts, in the appropriate situation we invariably 
grant all the relief the law allows, mindful all the while 

that non-indigent defendants, who make up by far tha larger 

part of the criminal case calendar, barely manage to retain 
private counsel and only on very infrequent occasions can 7 
afford the expense attached to securing those other stents 

“for free" now made available to those clea ‘y unable to pay 


therefor. 


«TPT ap ty ree 4 
ne aad . 


shoal. we pdt 
Bate 1. an) IL 


For the foregoing reasons, principally relating 
to the lack of specificity as to defendant's financial | 
status, we are constrained to, and do, deny detuudant's 
motion at this time, with permission to renew if, as and 


when the infirmities ara curcd. 


SO ORDERED: 


New York, N.Y. 
August 18, 1976 
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